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Introduction

In 1993, the Supreme Court of the United States upheld a Wisconsin state statute that enhanced the penalty for the conviction of a crime that was committed “because of” the “race, religion, color, disability, sexual orientation, national origin or ancestry” of the victim (Wisconsin v. Mitchell, n1).  The Court’s opinion in Wisconsin v. Mitchell
 was initially hailed by the media, politicians, and legal scholars and has received little criticism since then (Gey 1014).  

This paper will challenge the Court’s decision in Mitchell and will show that the Court erroneously upheld the Wisconsin statute, and thus set a precedent for the constitutionality of similar laws throughout the United States.  Penalty-enhancement hate-crime laws are unconstitutional because they criminalize motive, and the only way to prove motive is to use a defendant’s speech, thought, and associations.  All of these are forms of expression that have been traditionally protected by the Supreme Court.  As long as hate-crime laws criminalize motive – the reason an individual commits a criminal act – they will necessarily criminalize constitutionally protected forms of expression.  Under current penalty-enhancement hate-crime laws, criminals are punished for their prejudicial or bigoted thoughts.  This country has long held that even the most objectionable beliefs are constitutionally allowable.  

In place of existing penalty-enhancement hate-crime legislation, this paper will propose a new approach to hate-crime statutes.  Under this proposal, the intent of the perpetrator of hate crimes will be criminalized.  Intent, which is different from motive, is the desired result for a given action.  States are constitutionally allowed to more severely criminalize the intention of a criminal, if that intention causes a greater harm than a crime committed with a less harmful intent.  This is not the case with motive.  By criminalizing intent, and not motive, hate-crime laws would avoid many of the current challenges against them.  Hate-crime laws would no longer specifically target First-Amendment protected expression and they would more successfully punish criminals that intend to intimidate, harass, or target a victim membership in a group or community.

Part I: A description of Hate-crime legislation and its history

Before one can understand why it is important to change penalty-enhancement hate-crime legislation, they must understand the history of hate crimes and hate-crime laws and the constitutional challenges against current hate-crime statutes.  Generally, crimes that are motivated primarily by bigotry or prejudice are considered hate crimes.  Many states have enacted laws that criminalize these types of crimes.  Yet, as this section will show, determining what crimes are hate crimes involves a level of ambiguity, because it is often difficult to determine the primary motivations of a crime.


Hate-crime legislation has a short but controversial history.
  This controversy is the result of poorly worded laws, created by a legislative response to an alleged increase in bias-motivated crime.  While proponents of hate-crime legislation – such as minority advocacy and liberal lobbyist organizations – have argued that the incidence of hate-crime is increasing, there is little empirical evidence to support this claim.  Extensive research that would support their assertion has either been inconclusive or has simply not been conducted.  What many have perceived as an increase in hate crimes is likely the result of growing social intolerance toward prejudice and bigotry.  Nevertheless, in their attempt to satisfy the social desire for a solution to the perceived problem of a rising-tide of hate-crimes, many states employ poorly worded hate-crime statutes that raise a series of potential constitutional problems.


The Supreme Court of the United States has thrice ruled on the constitutionality of hate-crime laws.  The Supreme Court contributed to the controversy surrounding hate-crime laws with its seemingly contradictory rulings in R.A.V. v. St. Paul,
 Wisconsin v. Mitchell, and Virginia v. Black.
  In 1992, it invalidated a St. Paul, Minnesota ordinance that made it a violation knowingly to commit an act of vandalism (or the like) that a “reasonable” person knows or should know to arouse anger or resentment in others on the basis of race, religion, or gender (R.A.V. v. St. Paul).  The following year, the Court upheld Wisconsin’s ‘hate crimes’ statute in Wisconsin v. Mitchell.  The Wisconsin statute was a penalty-enhancement statute that provided a more severe punishment for crimes motivated by race and other classifications.  In 2003, the Court upheld a Virginia “cross-burning” statute that punished the intentions, not the expression or the motive, of criminal perpetrators.  

A description of current hate-crime legislation


Legally speaking, hate-crimes are crimes that demonstrate a perpetrator’s prejudice or crimes that evidence prejudice against an individual or individuals that have membership (or are perceived to have membership) in groups that the state has deemed worthy of protection.
,
  Hate-crime legislation, which varies extensively, can be generalized into four categories: sentence (penalty) enhancements; substantive crimes; civil rights statutes; and hate-crime reporting statutes (Franklin 79; Jacobs and Potter 29).  Sentence-enhancements either increase the level of a hate-crime to a more serious category or assign a hate-crime to a higher sentencing range. Penalty-enhancement legislation is the type of hate-crime law this paper will challenge as unconstitutional.
  

Penalty-enhancement statutes are the most widespread but also the most controversial of the growing number of hate-crime laws.  The wordings of these laws vary from state to state.  In general, these statutes enhance the penalty for crimes in which a defendant intentionally selects his victim “because of” or “by reason of” his or her actual or perceived membership in certain categories (Franklin 80).  Hate-crime legislation may also criminalize or enhance the penalty for crimes in which a defendant was “motivated by” or had “prejudice based on” the actual or perceived membership of their victim in certain categories (Ark. Stat Ann. § 16-123-106; D.C. Code § 22-3701).  These categories vary widely across states, but some commonly protected categories are race, color, religion, national origin, sex, age, marital status, personal appearance, sexual orientation, physical handicap, ethnicity, and ancestry.
 
The history of hate-crime legislation


In Hate Crimes: Criminal Law and Identity Politics, James B. Jacobs and Kimberly Potter advance the view that hate-crime legislation was created due to pressure from social activist groups, not from an actual increase in the number of hate-crimes in this country.  In their opinion, the so-called ‘hate-crime epidemic’ widely reported in the 1980s was a socially constructed fallacy.  As is often the case with interest groups, social-advocacy groups convinced the media, academic scholars, law enforcement, and eventually politicians to buy into the claims that incidence of bias-motivated crime was rising (Jacobs and Potter 46-59; Boyd, et al. 824).  The social pressure, combined with a problematic hate-crime law model produced by the Anti-Defamation League (ADL), caused many states to construct and pass hate-crime laws that were immediately subject to challenges of unconstitutionality.


The ADL has been the leading advocate of hate-crime legislation.  Its recommendation for wording hate-crime laws, which is a penalty-enhancement design, is the basis for most hate-crime statutes in the United States.  The ADL model provides:

A) A person commits the crime of intimidation if, by reason of the actual or perceived race, color, religion, national origin, or sexual orientation of another individual or group of individuals, he violates Section --- of the Penal Code (insert code provisions for criminal trespass, criminal mischief, menacing, assault, and/or other appropriate statutorily proscribed criminal conduct).  B) Intimidation is a --- misdemeanor/felony (The degree of the criminal liability should be at least one degree more serious than the imposed for commission of the

offense) (ADL).

Challenges to hate crime legislation

The wording of the ADL model is problematic and has led to a variety of challenges against hate-crime legislation in state courts.   According to Valarie Jenness and Ryken Grattet, courts have considered five types of challenges to hate-crime statutes:

1. Vagueness (Fourteenth Amendment): The statute does not clearly define what is allowed and what is not allowed.

2. Punishment of speech (First Amendment): The statute punishes motives or thoughts.

3. Overbreadth (First Amendment): Regulations have a “chilling effect” on the exercise of constitutional rights.

4. Content Discrimination (First Amendment): The statute regulates speech based on the content or viewpoint of the speech.

5. Denial of equal protection (Fourteenth Amendment): Statutes grant preferential treatment

to minorities.

Challenges to hate-crime laws have had only limited success. The only time that the U.S. Supreme Court invalidated a hate-crime law was in R.A.V. v. St. Paul because of that law’s content discrimination.
  Lower courts decided thirty-six cases on hate-crime laws between 1991 and early 1999.  A defendant successfully challenged hate-crime legislation in only eight of them (Jenness and Grattet 105).
  


The U.S. Supreme Court has reviewed three types of hate-crime laws.  The first was a law that targeted expressive conduct.  The second was a penalty-enhancement law.  The third was a law that targeted the malicious intentions behind certain forms of expressive conduct.


In 1992, in the case R.A.V. v. St. Paul, the U.S. Supreme Court held a St. Paul, Minnesota, hate-crime ordinance facially invalid.  In that case, several teenagers burned a cross on the lawn of a black family that lived in their neighborhood.  The city charged them under an ordinance that provided: 

Whoever places on public or private property a symbol, object, appellation, characterization or graffiti, including, but not limited to a burning cross or Nazi swastika, which one knows or has reasonable ground to know arouses anger, alarm, resentment in others on the basis of race, color, creed, religion, or gender, commits disorderly conduct and shall be guilty of a

misdemeanor.

R.A.V., one of the defendants, challenged the law on grounds that it was overly broad and could infringe on free speech rights.  The trial court agreed (Levin and McDevitt 174).  The Minnesota Supreme Court overturned the decision of the trial court, finding that a narrow interpretation of the ordinance was possible, and it was thus constitutionally allowable.  The Supreme Court reversed.  In a unanimous decision, the Court held the ordinance invalid because “it prohibits otherwise permitted speech solely on the basis of the subjects the speech addresses” (R.A.V., at 379).  The ordinance, according to the Court, was unconstitutional because it selectively chose which types of messages are tolerated, and which are not.  For example, it “did not cover actions intended to arouse anger, alarm, or resentment based on sexual orientation” (Grattet, et al. 175).  In the opinion of the Court, Justice Scalia wrote, “St. Paul…has proscribed fighting words of whatever manner that communicate messages of racial, gender, or religious intolerance.  Selectivity of this sort creates the possibility that the city is seeking to handicap the expression of particular ideas” (at 393).

In the Court’s very next term, it upheld a penalty-enhancement hate-crime statute in Wisconsin v. Mitchell.  In that case, the defendant, Todd Mitchell, requested that a group of black men he was with attack a white boy who was walking nearby.  His aggravated assault conviction was increased from the maximum of two years to four years under Wisconsin’s “hate crimes” statute.  Mitchell appealed, contending that the penalty-enhancement statute violated the First Amendment.  The Wisconsin Supreme Court agreed with Mitchell, but the U.S.` Supreme Court unanimously reversed this decision.  In its decision, which this paper will show was constructed on a faulty foundation, the Court ruled that motive plays the same role under penalty-enhancement statutes as it does under federal and state anti-discrimination laws, which have long been supported by the Court.  The Court said that the statute targeted conduct, not expression.  This, according to the opinion of the Court, was its distinction from the St. Paul ordinance invalidated in R.A.V. 

These two cases initially set precedent for how state courts dealt with challenges to hate-crime legislation.  Following the Supreme Court’s rulings in R.A.V. and Mitchell, lower courts consistently held that laws using language like the Wisconsin statute were acceptable, while laws using language like the St. Paul ordinance were unlawful.
  Then, in 2003, the Supreme Court reviewed another hate-crime-type law.  In the case of Virginia v. Black, defendants
 challenged a Virginia law that made it a felony “for any person…, with the intent of intimidating any person or group…, to burn…a cross on the property of another, a highway, or other public place” (Va. Code Ann. § 18.2-423.01).  The Court held that this part of the statute did not violate the First Amendment, and that the state could ban cross burning that was carried out with intent to intimidate because “cross burning was a particularly virulent form of intimidation” left unprotected by the First Amendment.
  The Court was correct in upholding this law, because it targets the criminal intent of the perpetrator and not the expression (the St. Paul ordinance) or the motivation (Wisconsin statute).  This paper will argue that this law, instead of the penalty-enhancement law in Mitchell, should be the model for hate-crime legislation.  

Part II: Traditional hate-crime legislation is unconstitutional

Despite the fact that the Supreme Court upheld Wisconsin’s penalty-enhancement statute, this section makes the case that the law is unconstitutional.  Penalty-enhancement laws are an unusual breed of criminal statute.  Unlike ordinary criminal laws, which criminalize a specific act or harm, penalty-enhancement hate-crime laws target the motivation of a criminal act.  These laws therefore require a prosecutor to prove motive, which traditionally is not required under criminal law.  Criminalizing motive is problematic because motive is not only difficult to identify, but it is difficult to prove.  It is often impossible to discern motivation or to distinguish between the perceived and the actual motivations of a criminal perpetrator.  

Furthermore, proving motive requires the use of a defendant’s speech, thoughts, and associations.  The Court has long held that, in most instances, the First Amendment protects individuals from the criminalization of these and other forms of expression.
  Finally, penalty-enhancement hate-crime laws re-criminalize acts that generic statutes already punish.  Typical penalty-enhancement law is engaged only after a defendant has been convicted of another crime.  Hate-crime trials involving penalty enhancement are completed in two phases.  First, a defendant has to be convicted of a statutorily criminal act.  If he or she is found guilty, then a prosecutor must prove that the crime was committed with a hateful motive.  Hate-crimes are thus thought-crimes, because penalty-enhancement can only be invoked because of the defendant’s unpopular motive.  Penalty-enhancement hate-crime legislation, as it is statutorily written in most states, is fraught with defects and is unconstitutional.  

The difference between hate-crime legislation and generic criminal statutes and the problem with criminalizing motive

Hate-crime laws are the only kind of laws “for which the motive is an element of the crime” (Gerstenfeld, Hate Crimes 37).  In all other crimes, purpose, not motive, is criminalized.  Purpose, the conscious intent, is the definitive result that an individual is seeking through a particular action.  Motive, on the other hand, is the “cause or moving power which impels” that action (Morsch 665).  Motive is the reason that a crime is committed.  Traditionally, criminal law focuses on the mens rea aspects of a crime in assessing criminal culpability.  According to James Morsch, author of “The Problem of Motivation in Hate Crimes,” mens rea elements consist of “purpose, knowledge, recklessness, or criminal negligence” (664).  The trouble with hate-crime penalty-enhancement laws is that they criminalize motive, which doesn’t fall under any of these categories. As the Ohio Supreme Court stated in 1992 when it overturned Ohio’s ‘Ethnic Intimidation Law’ – a penalty-enhancement law – “Motive, in criminal law, is not an element of crime” (State v. Wyant, 1992 at 571).  The following table displays this difference:
	Term
	Definition
	Example
	Mens rea elements?

	Motive, reason
	The cause or the moving power which impels a criminal to action; the reason a crime is committed
	Prejudice; bigotry; hatred
	No

	Intent, purpose
	The definitive result an individual is seeking though a particular action
	Desire to intimidate or incite fear in victim and community; desire to intimidate a specific group or class of individuals
	Yes

	Harm, conduct
	Specific criminal action; effect of criminal action
	Assault; creation additional fear in victim and community; targeting of specific group or class of individuals
	Yes


Allowing or forcing prosecutors to prove motive in a criminal trial prolongs and complicates the judicial process because motive is difficult to determine and prove (Franklin 81).  This is one reason why prosecutors have never been required to provide evidence of motive (Fleisher 3-4).  As Phyllis Gerstenfeld points out, determining motive requires a prosecutor, judge, and jury to somehow read a defendant’s mind.  She writes, “the defendant himself may not know his true motive” (1992 269).

All crimes are committed for a set of complex and intertwined motives.  Hate crimes are no different.  In her study of case reports from Baltimore County, Maryland, in 1995, Susan E. Martin found that in most of the cases that were classified as hate-crimes, bias was either a “secondary motivation” (e.g. one victim is selected from several available in a crime that would almost certainly have been committed anyway), an “additional motivation” (e.g. the offender seeks to belittle a victim by using racial slurs), or even an afterthought (e.g. the offender yells racial slurs during the heat of an argument or fight).  James Morsch reinforces Martin’s point: “Discerning which motive caused an individual to commit a criminal act may be genuinely problematic” (668).  Thus, with crimes that are thought to be motivated by bigotry, “proving the exact point at which an individual’s motive became racist…is an impossible task given the nature of motive” (Morsch 669).

Prejudice or bigotry is usually the motivation behind hate crimes.  Like motive, prejudice is difficult to discern and prove.  If the perpetrator of a crime shouts a racial epithet during an assault, does this reveal ‘bias’ or ‘hate?’  Furthermore, could this bias be a trivial factor relevant to other reasons the crime took place (Jenness and Grattet 117)?  These questions display the complex nature of motive and highlight the reason that motivation is not typically criminalized.  The waters are further muddied when considering whether a defendant could successfully defend himself against penalty-enhancement by admitting that he was prejudiced against the victim, but that “he would have committed the crime anyway because, for example, he needed the money” (Jacobs 161).  In this case, the symbolic characteristic of the victim – whatever that symbolic attribute may be – is a secondary motivation of the criminal act. 

Hate-crime legislation is in place to penalize perpetrators who select their victim because of an animus toward one or more of that victim’s symbolic traits, such as being Black, being a woman, or being gay.  Images of hatred, bigotry, and racism are often conjured by hate-crime legislation, which is traditionally thought to target perpetrators who select their victim through prejudice against that victim; Richard A. Berk, Elizabeth A. Boyd, and Karl M. Hamner, write that this is not always the case.  In “Think More Clearly About Hate-Motivated Crimes,” they draw a distinction between the actuarial and the symbolic status of the victims of bias-motivated crimes.  In their example, a group of street-thugs chooses to mug a gay man because of his perceived upper-middle-class income and reluctance to fight back.  His ‘symbolic’ status as a member of the gay community is irrelevant.  His ‘actuarial’ status as a gay man is what motivated the crime (Berk, et al. 128).  The same situation may take place when the victim is a woman, or disabled (Franklin 81-2).  Crimes that appear to be motivated by the victim’s symbolic status may in fact reflect “use of the victim’s actuarial status as a means to some non-symbolic end” (Martin 317).  Crimes based on an actuarial status are not really hate motivated.  Nevertheless, if the definition of hate crime continues to depend on the motivation of the offender, than a defendant who selects his victim “because of” that individual’s status as a gay person can be convicted of a hate crime even if the crime was in no way motivated by hate (Berk, et al. 128).
  

The additional problem: the First Amendment protects speech and expression


The First Amendment of the United States Constitution reads:

Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people

peaceably to assemble, and to petition the Government for a redress of grievances.  

The Supreme Court has repeatedly protected many unpopular forms of expression because of the protection provided by the First Amendment.  This is significant because, as this section will establish, the only way to establish motive is to produce evidence of a defendant’s speech and associations, which are traditionally protected forms of expression.


In the 1949 case, Terminiello v. Chicago,
 the Court ruled that a Chicago ordinance that criminalized a “breach of peace” unconstitutionally infringed on freedom of speech.  The defendant, Father Arthur Terminiello, had given an impassioned speech in which he criticized various political and racial groups.  At trial, the judge instructed the jury that any “misbehavior that stirs the public to anger, invites dispute, brings about a condition of unrest, or creates a disturbance” constitutes a “breach of peace” (Terminiello, at 3).  In a split decision, the Court held that, interpreted in such a manner, the ordinance violated Terminiello’s right to free speech.  In the majority opinion, Justice Douglas famously wrote, “A function of free speech under our system of government is to invite dispute.  It may best serve its high purpose when it induces a condition of unrest, creates dissatisfaction with conditions as they are, or even stirs people to anger” (Terminiello, at 4).  Then, in 1971, the Court invalidated a California statute that prohibited “maliciously and willfully disturbing the peace… [by] offensive conduct.”
  In that case, the defendant was convicted of disturbing the peace by offensive conduct for wearing a shirt in a county courthouse that said, “Fuck the Draft.”  The U.S. Supreme Court overturned his conviction.

In a more recent case, Texas v. Johnson,
 the Court held that a Texas law banning flag burning was unconstitutional.  After burning a flag outside of the 1984 Democratic National Convention in Dallas, Gregory L. Johnson was convicted of violating a state statute that prohibited “desecrating a venerated object… or otherwise physically mistreat[ing] in a way that the actor knows will seriously offend one or more persons likely to observe or discover his action” (Johnson, at 399).  The Court found that the statute violated the First Amendment.  In the majority decision, Justice Brennan wrote that “Johnson’s burning of the flag was conduct ‘sufficiently imbued with elements of communication”
 (Johnson, at 401).  He went on to write, “The government…may not proscribe particular conduct because it has expressive elements” (at 406).  Even in Virginia v. Black, Justice O’Connor wrote in the majority opinion that “The hallmark of the protection of free speech is to allow ‘free trade of ideas’ – even ideas that the overwhelming majority of people might find distasteful or discomforting”
 (at 356).

By upholding the Wisconsin penalty-enhancement statute, however, the Court went against these precedents and withheld First Amendment protection from Todd Mitchell’s antisocial ideas simply because they represented a viewpoint with which the state disagreed.  This is something that the Court has done only reluctantly in the most extreme situations.  According to Justice Douglas of the Ohio Supreme Court, withholding protection for objectionable opinions is dangerous because if this is constitutionally allowable, then it reasons:

The legislative majority can punish virtually any viewpoint which it deems politically undesirable…. [Therefore], if the legislature can enhance a penalty for crimes committed “by reason of” racial bigotry, why not “by reason of” opposition to abortion, war…or any other

political viewpoint (State v. Wyant, 1992, at 577).

When the constitutionality of penalty-enhancement hate-crime legislation was first challenged in the mid-1980s, lower courts seemed much more concerned with potential First Amendment infringements than the Supreme Court was in its Mitchell decision.  According to Jenness and Grattet, “Earlier courts envisioned hate crimes as... [being] evidenced by speech and other kinds of expression” (114).  Legal scholars also seem more skeptical than the Mitchell Court.  Phyllis Gerstenfeld states, “The problem with hate crimes is that their motives are proven almost exclusively by the defendant’s speech and [associations]” (2004 43).  Stephen Gey adds that the evidence pertaining to penalty-enhancement will always be “in the form of some communication prior to the act of criminal violence” (1025-26).  Part 3 of this paper will explain that police and prosecutors are allowed to use speech to prove elements of a crime, such as premeditation or harmful intentions.  Motive, however, is not traditionally an element of a crime.

The final problem: hate crimes amount to ‘thought crimes’

States already have statutes that criminalize every crime that can be enhanced by hate-crime legislation.  Under the ADL model, penalty-enhancement laws can only be enacted when the defendant is already in violation of “statutorily proscribed criminal conduct.”  Thus, states already have in place the means to criminalize the original criminal act that may induce penalty enhancement.  Since the criminal conduct involved in hate-crime law is already punished under existing statutory law, penalty enhancement can only be applied because of the defendant’s unwelcome motive, or thoughts (State v. Wyant, 1992, at 571).  These laws, then, ‘re-criminalize’ – enhance the penalty – for the same criminal act simply because the crime is motivated by “values, beliefs, and opinions that the government deems abhorrent” (Jacobs and Potter 121).

While the Constitution does not explicitly protect opinions and beliefs, as early as 1929 the Supreme Court established that the provisions of the First Amendment protect freedom of thought.
  In his commentary on the Constitutionality of hate-crime legislation, Craig Gaumer writes, “The United States Supreme Court has suggested that freedom of belief – freedom of thought – is as integral a part of the free speech right protected by the First Amendment as it is part of the free exercise right” (30).  Hate crimes, however, amount to thought crimes because generic criminal statutes already punish the criminal acts for which penalty enhancements punish motivation (thought).  As Jacobs and Potter write, “The heavy punishment [Todd] Mitchell received is accounted for solely because of his racist beliefs or motive” (112).
  States should not be allowed to punish detested motives.  As Justice Scalia wrote in R.A.V., “Let there be no mistake about our belief that burning a cross in someone’s front yard is reprehensible.  But St. Paul has sufficient means at its disposal to prevent such behavior without adding the First Amendment into the fire” (at 396).


Penalty enhancement in current hate-crime legislation depends not on what any defendant does, but rather why he or she does it.  It is for this reason that, in 1992, the Wisconsin Supreme Court overturned the state’s ‘hate crimes’ statute because it “without doubt…punishe[d] hate” (State v. Mitchell, 169 Wis. 2d 153, 164).  Penalty-enhancement statutes will always be based on evidence that is irrelevant to the initial criminal act (Gey 1025-26).  The penalty-enhancement phase of a trial is separate from the criminal-action phase of the trial.  Once a defendant has been convicted of a statutorily proscribed crime, then the prosecutor may attempt to prove a bias motivation.  When viewed this way, “the enhancement of Mitchell’s sentence for aggravated battery conflicts directly with the basic principle that a criminal conviction may not be based on offensive expression alone” (Gey 1022).  Courts have held that it is unconstitutional to re-criminalize thought or motivation,
 and that “the punishment of the defendant’s bigoted motive by…hate crimes statute[s] directly implicates and encroaches upon [this principle]” (State v. Mitchell, at 166).

Part III: Policy Recommendations
There are a number of solutions that have been proposed in response to the dispute over the constitutionality of hate-crime legislation.  Jacobs and Potter suggest that states already have criminal statutes that can successfully fight all types of crime, regardless of motivation, and that hate-crime laws should simply be wiped off the books.  They see no reason why the perpetrators of bias-motivated crimes could not be punished severely enough under generic criminal statutes.  This, however, is an undesirable resolution to the constitutionality debate surrounding hate-crime laws.  There are too many reasons that hate-crime laws serve a legitimate state interest.  Hate-crime legislation is important because it sends a political and symbolic message that bias crime, and implicitly bias, is wrong.


Yet, states could better protect their interests, and avoid constitutional challenges, by using a hate-crime law that punished intent, and not motive.  States often make distinctions between the levels of ‘harm’ caused by different intentions behind crimes.  Crimes that are committed with the intention of creating an increased level of harm are therefore classified as a more severe type of crime.  Proponents of hate-crime legislation and even some courts have argued that hate-crime victims suffer a greater level of psychological and emotional injury than victims of ordinary crimes, so the perpetrators of these types of crimes should be punished more severely (Jacobs and Potter 82).  Boyd, Berk, and Hamner assert that bias-motivated crimes are “particularly vile” because of their symbolic nature.  They assert that these types of crimes instill higher levels of fear in the victim, the victim’s immediate contacts, and any member of similar ethnic, racial, or protected classes than non-hate crimes (820).  Chief Justice Rehnquist, in his Mitchell opinion, wrote that hate crimes are “thought to be more likely to provoke retaliatory crimes, inflict distinct emotional harm on their victims and incite community unrest” (at 488). Why not create laws that punish these potential harms, rather than laws that punish the motivation behind them?  

States are afforded the right to punish some crimes more severely than others.  Penalties are enhanced under dozens of circumstances.  Penalties for crimes may be enhanced if the crime was committed near or on school property, was committed for hire, was committed because the perpetrator belongs to a criminal gang, was committed by a habitual offender, or if the crime is killing a police officer or other public official (generally, Pryor; RCW 9.92.090).  For example, in its criminal statutes, Ohio lists a whole set of reasons for why a criminal may be given the death penalty, a sentence the U.S. Supreme Court has called “the most severe ‘enhancement’ of all” (Mitchell, at 486).
  In every situation that a penalty may be increased, though, the perpetrator’s motivation is not at issue for criminal culpability.  These sentence enhancements do not have the same implications as hate-crime penalty enhancements because they are “content or viewpoint neutral” (Jacobs and Potter 122).  The reason the crime was committed is not in question.

Traditionally, states punish criminal conduct because it violates state interests.  States punish this conduct more severely when a greater state interest is at stake, not when a perpetrator has a ‘worse motive.’  As the Ohio Supreme Court noted in its original decision in State v. Wyant, “There is a significant difference between why a person commits a crime and whether a person has intentionally done the acts which are made criminal” (at 571).  What is implied by this is that states are allowed to punish aggravating criminal acts, or additional criminal intentions.


Hate-crimes could legitimately fall under the category of crimes that pose a greater threat to state interest.  According to Jenness and Grattet, state and federal courts have consistently argued that states have a compelling interest in curbing hate crime, which “justifies limited infringements on First Amendment protections of speech” (112).  These state interests are that hate-crimes produce a greater level of psychological damage to victims and communities, that hate crimes are more likely to provoke retaliatory crimes, and that hate-crime legislation sends a message that hate is wrong.  But, the current hate-crime laws do not accomplish these goals in a constitutional manner.  They target victim selection, motivation, and protected thoughts rather than additional criminal harm.  Proponents of hate-crime legislation have long argued that penalty-enhancement statutes punish conduct, not expression, or thoughts.  Yet, the ADL model for penalty-enhancement doesn’t match this ideal.  As long as the words “because of,” “by reason of,” or “motivated by” remain in hate-crime legislation, the statutes will punish motive and not conduct and will run the risk of punishing crimes that were not actually committed with hateful or malicious intention.  This section will demonstrate that hate-crime laws will be more effective and constitutional only when they punish or re-criminalize additional intent or harm but not motive or reason.
The Court’s decision in R.A.V. and its implications for hate-crime legislation


As mentioned in Part I of this paper, the Supreme Court, in a 9-0 decision, invalidated a St. Paul ordinance because it punished only certain types of expression.  The unanimity of this decision, however, is somewhat misleading.  Only five of the justices joined Justice Scalia in his majority opinion that the ordinance should be struck down because it selectively proscribed communication.  Four of the justices struck down the ordinance because it prohibited constitutionally protected speech, and was thus overbroad. As Justice White wrote in his concurrence, the Court should have invalidated the law because of its overbreadth. 
  According to Jack Levin and Jack McDevitt, authors of Hate Crimes Revisited: America’s War Against Those who are Different, the law easily could have been interpreted to infringe upon a “broad range of activities historically protected by our First Amendment” (176).  The Court could have set a precedent in R.A.V. that would have made most penalty-enhancement hate-crime legislation unconstitutional because of its potential infringement on free speech.  That the Court did not strike down the St. Paul ordinance because of its proscription of speech left the door open for the Court to uphold laws that targeted speech and thought like the Wisconsin state statute.

Nevertheless, the Court still could have used the majority opinion in R.A.V. – that the ordinance’s content discrimination violated the First Amendment – to invalidate the Wisconsin statute at issue in Mitchell.  In the majority opinion of Mitchell, however, Chief Justice Rehnquist stated, 

Nothing in our decision last term in R.A.V. compels [us to invalidate the Wisconsin statute]… Whereas the ordinance struck down in R.A.V. was explicitly directed at expression the statute in this case is aimed at conduct unprotected by the First Amendment” (Wisconsin v. Mitchell,

at 487).  

Yet, penalty-enhancement does punish expression and not conduct.  Furthermore, in the majority opinion in R.A.V., Justice Scalia wrote that the St. Paul ordinance:

Proscribed fighting words of whatever manner that communicate messages of racial, gender, or religious intolerance.  Selectivity of this sort creates the possibility that the city is seeking to

handicap the expression of particular ideas” (at 393).  
If one were to substitute “fighting words” with “motive,” the same precedent could apply to penalty-enhancement hate-crime laws.  The Wisconsin and Ohio Supreme Courts, in striking down penalty-enhancement hate-crime laws, made quite compelling arguments for this.
  In the 1992 decision handed down by the Wisconsin Supreme Court in State v. Mitchell, the opinion asserts, “Merely because the statute refers in a literal sense to the intentional “conduct” of selecting, does not mean that the court must turn a blind eye to the intent and practical effect of the law – punishment of offensive motive or thought” (at 166).  This punishment of motive is selective and proscribing of a particular set of ideas, unless every motive – not just those listed in a particular statute – is criminalized.

The Court should have ruled differently in Mitchell

In its Mitchell ruling, the Court attempted to skirt the issue of First Amendment infringement by implying that Todd Mitchell’s speech was “so closely tied to his illegal action that there was no independent regulation of speech at all” (Gey 1020).  This argument is not compelling.  The Court provided no justification for overturning the Wisconsin Supreme Court’s ruling that the statute criminalizes thought and not conduct, other than to say, “A physical assault is not by any stretch of the imagination expressive conduct protected by the First Amendment” (Wisconsin v. Mitchell, at 484).  The main problem with this assumption – that in the case of bias-motivated crime, conduct and motive are so intertwined that they are in fact one single act – is that the penalty-enhancement statute treated the words spoken by Mitchell as a separate part of the sentencing scheme from the aggravated assault for which he was initially convicted.  The Court wants to interpret the law in both ways.  At the time of the criminal action, it sees the conduct and motive as inseparable acts.  Yet, at the time of trial, the two can be separated for purpose of punishment.  If this is the case, as Todd Mitchell argued that it is, then the Wisconsin statute actually punishes his bigoted beliefs.


The Court next addressed Todd Mitchell’s argument that the penalty-enhancement statute would have a ‘chilling effect’ on speech.
  The Court conceded that in order to prove the motivation of a particular crime, prosecutors need to introduce evidence of a defendant’s prior statements or associations.  They went on to say, however, that the First Amendment “does not prohibit the evidentiary use of speech to establish the elements of a crime or to prove motive or intent” (Wisconsin v. Mitchell, at 489).  Yet, this means that prosecutors will use a defendant’s prior speech to establish an ability or willingness to commit a crime – not to establish motive.  For example, it would be tough for a person who states, “I’m going to kill you” to argue later that they committed involuntary manslaughter.  This type of speech is evidence of purpose or intent to harm, and so it is admissible.  


Furthermore, in the explanation that Rehnquist gave, he confused ‘intent’ and ‘motive.’  The case that Rehnquist cited as precedent for the admissibility of speech to “prove motive or intent” does not address the issue of whether it is legal to criminalize thought.  Rehnquist cited a 1947 case, Haput v. United States,
 in which Hans Max Haupt, the defendant, was convicted of treason.  Haupt argued that the trial court impermissibly allowed evidence pertaining to his “sympathy with Germany and Hitler and hostility towards the United States” (Wisconsin v. Mitchell, at 489).  Rehnquist writes that the evidence, which typically would be protected by the First Amendment, was permissible in that case because it proved “intent” and “adherence to the enemy,” which were both components of the charge of treason (Wisconsin v. Mitchell, at 489).  The ‘intent’ of treason is thus defined as a desire to harm the State and the adherence to the enemy is an element of that intent.  However, these are not motives, as Rehnquist mistakenly claims.  Haupt’s motive in this scenario is irrelevant.  The Court therefore could use Haupt to support a law that criminalized ‘intent,’ ‘purpose,’ ‘effect,’ or ‘harm,’ but not motive or reason.  This is an important distinction.  Although Chief Justice Rehnquist uses the terms interchangeably, as the following table illustrates, the terms are not transposable:

	Motive and reason
	Intent and purpose

	Thought
	Action

	Not traditionally criminalized
	A traditional element of criminal culpability

	Protected by the First Amendment
	Supreme Court has ruled that speech and associations can be used to prove elements of a crime, so not protected by the First Amendment

	Need to use prior speech and associations to prove
	Use of prior speech and associations not necessary to prove

	Supreme Court has ruled that even objectionable thoughts cannot be criminalized
	Considered harm by the state, so it can be criminalized



While the law traditionally establishes criminal liability in the purpose or purposes of an action, it usually ignores the “good” or “bad” motives behind that intent (Morsch 665).  It doesn’t matter why a defendant committed a criminal act other than the specific purpose.  The purpose of a bank robber is to get money.  This purpose is the robber’s intent.  The law criminalizes the intention to steal.  The law doesn’t care why the robber needed the money.  It does not deal out a larger punishment if the robbery was committed to pay for an alcohol addiction than if the robbery was committed so that the bank robber could give money to his sick grandmother.  According to Jacobs and Potter, hate-crime laws, on the other hand, are specifically designed to punish a criminal’s motivation (30).  Hate-crime laws are the only laws that allow prosecutors to criminalize motive.


Finally, in its support of Wisconsin’s penalty-enhancement law, the Court compared hate-crime legislation with anti-discrimination laws.  The Court compared the Wisconsin statute at issue in Mitchell to Title VII of the Civil Rights Act of 1964.  It concluded that since Title VII is constitutional, Wisconsin’s statute should be as well (Wisconsin v. Mitchell, at 487; Jacobs and Potter 127).  This is problematic because it confuses bigotry with discrimination (Gey 1038-39).  With anti-discrimination laws, the words “because of” are integral to the description of the conduct the state is attempting to regulate.
  With hate-crime law, the words “because of” are irrelevant to the ultimate act that triggers legal sanction.  Unlike employment or housing discrimination, the state can punish statutory crime regardless of the motivation (Gey 1038-39).  In its 1992 State v. Wyant decision, the Ohio Supreme Court points out that in anti-discrimination laws, unlike in hate-crime laws, “It is the act of discrimination that is targeted, not the motive…It is discriminatory treatment that is the object of punishment, not the bigoted attitude” (at 575).  

The Solution


Haupt and anti-discrimination laws be used to support hate-crime legislation only if it punished an additional criminal action.  The question is, what approach to hate-crime laws could be used to allow states to protect their interests in punishing hate crime more heavily, without criminalizing thoughts or motivations?  The most important feature of any hate-crime legislation that is constitutional is that it criminalizes intent and not motive.  Intent has long been criminalized in this country.  The additional or even the potential for additional harm is often used as a basis for enhanced penalty, or a separate, more serious crime.
  For example, in Ohio, an individual can be convicted of criminal trespass, a fourth degree misdemeanor, for “knowingly enter[ing] or remain[ing] on the land or premises of another” (ORC Ann. 2911.21).  Yet, if that same person is convicted of entering or remaining on “the land or premises of another with purpose to commit on that land or those premises a misdemeanor” (such as assault or battery) the defendant is guilty of aggravated trespass, a first-degree misdemeanor (ORC Ann. 2911.211).  The state has thus established that the additional intent – the desire to assault another person – makes the latter crime worse than the former and therefore classifies the two separately.  States often make such distinctions.  Hate-crime legislation could easily be constructed in a similar fashion, and in fact, some hate-crime laws nearly are. The Virginia law upheld in Virginia v. Black, Va. Code Ann. § 18.2-423 has been since changed to Va. Code Ann. § 18.2-423.01 and Va. Code Ann. § 18.2-423.1.  Those two laws state:

· § 18.2-423.01: A. Any person who, with the intent of intimidating any person or group of persons, burns an object on the private property of another without permission, is guilty of a Class 6 felony.  B. Any person who, with the intent of intimidating any person or group of persons, burns an object on a highway or other public place in a manner having a direct tendency to place another person in reasonable fear or apprehension of death or bodily injury is guilty of a Class 6 felony;

· § 18.2-423.1: It shall be unlawful for any person or persons, with the intent of intimidating another person or group of persons, to place or cause to be placed a swastika on any church, synagogue or other building or place used for religious worship, or on any school, educational facility or community center owned or

operated by a church or religious body.

This paper seeks to propose a wording for hate-crime legislation that punishes any crime that is an intentional act of intimidation more severely than any crime that is not.  The motivation is irrelevant.  This model provides:

A) A person is guilty of ‘Malicious Intimidation’ if he violates Section -- of the penal code with the intent to incite fear, anger, or conflict through ethnic, racial, religious, or gender intimidation, or intimidation of another person or group of persons.  B) Malicious Intimidation is a misdemeanor or felony where the degree of the criminal liability should be at least two

degrees more serious than the penalty imposed for violation Section -- of the penal code.

This policy will combat hate crime but does not violate the Constitution


By establishing hate crime as a statutorily criminal act, the proposed hate-crime policy would not re-criminalize the motive of the criminal act, as current hate-crime laws do.  The “reason” that the crime was committed – the motive – is no longer an aspect of the crime. While a prosecutor could introduce motive as evidence in the trial, as one could for any other criminal act, motive is not criminalized using this policy.  This policy would criminalize intent – satisfy the means rea requirement of “purpose” and “knowledge” that is an integral part of traditional criminal statutes – and not thoughts.  

Unlike the proposal that Jacobs and Potter make, to remove all hate-crime legislation, this proposal provides a solution that would satisfy proponents of hate-crime laws and would allow states constitutionally to protect their interests.  There is no logical reason why states could not write laws that punish malevolent intent, instead of prejudiced motive.  Using the proposed wording, states would still be able to more heavily punish crimes that are more harmful because of their symbolic nature.  Furthermore, states could still send a message that bigotry is wrong without directly punishing that bigotry.

While it is true that the intent to intimidate would often result from prejudiced beliefs, those prejudiced beliefs will not themselves be criminalized under this proposal.  The Court has established that it is constitutional to enhance penalties for an additional intent even when that intent is caused by bigotry or hatred.  In the 1987 case, Barclay v. Florida,
 the Court upheld the decision of a judge to use racial animus that was displayed through harmful intentions as an aggravating factor when considering sentencing.  In that case, the defendant, a black man, killed a white hitchhiker.  The Court allowed the sentencing judge to take into account “aggravating factors” behind the murder, such as the defendant’s desire to start a “race war” against whites (Wisconsin v. Mitchell, 508 U.S. 476, 486).
  In terms of the additional intention of hate crimes, there is probably not one that would be more harmful than to start a “war” between classes or groups of individuals.  

In punishing cases of Malicious Intimidation, prosecutors would be able to use a defendant’s prior speech and associations to obtain a conviction.  The Court has consistently held that use of a defendant’s speech during, before, or after a crime is not a First Amendment violation if it is used to prove intent or some other element of a crime.  For example, detectives and prosecutors may use a defendant’s diary to prove premeditation of a crime.  Premeditation has always been considered an aggravating criminal offense.  Motive, on the other hand, has not.  Furthermore, unlike with motivation, proving intent does not require the use of past speech, thoughts, or associations.  If a defendant has repeatedly targeted a specific group or class of individuals, or if a defendant victimizes an individual belonging to a protected class in the commission of a crime that would not have happened for any other reason, the intention of the defendant can be proven without using evidence of speech or thought.

Punishing Intent

Laws that punish intent are less likely to criminalize thoughts and do not run the risk of enhancing the penalty for a crime that was committed because of the actuarial status of a victim.  The penalty-enhancement imbedded in current hate-crime statutes punishes a criminal directly for the motivation for that crime.  This is why the Wisconsin Supreme Court believed that hate-crime laws undoubtedly punish hate.  Using the proposed policy, however, criminals could only be punished for what they do.  There is no re-criminalization of thought or motive.  Additionally, the proposed wording does not allow prosecutors to enhance penalties for crimes that are not associated with symbolic hatred.  From the example above, if a gay person is attacked because it is perceived that he will be reluctant to fight back, but without any intention of causing intimidation or fear because of his sexual orientation, then that person’s attackers cannot have their punishment enhanced for hatefulness.

Court’s routinely dismiss challenges to current hate-crime legislation because the laws cover conduct, not protected speech or thought (Jenness and Grattet, 109).  Yet, current hate-crime laws do criminalize thought because only the reason that an individual acts is criminalized.  For current hate-crime laws, the desired outcome of the defendant is not even addressed.  This is dangerous because the First Amendment – as well the liberal ideals that are the backbone of democracy – protects an individual’s right to freely think and believe whatever they chose.  Punishing the reason that a criminal acts is a violation of First Amendment rights.  Conversely, the First Amendment does not protect all forms of expression.  If a criminal wishes to express hatred or bigotry through intimidation, the state has the right to criminalize this intention.  It cannot be the case that allowing states to police intent also allows them to punish reprehensible beliefs.  In the majority opinion of Texas v. Johnson, Justice Brennan wrote that it is “the governmental interest at stake that helps to determine whether a restriction on that expression is valid” (at 406-07).  For precisely this reason, states are allowed to punish bigoted expression that is in the form of intimidation.  Regulating the reason that criminals’ act, however, is not constitutionally allowable. 

Moving Forward

In the 1987 Supreme Court decision for Tison v. Arizona,
 Justice O’Connor wrote, “Deeply ingrained in our legal tradition is the idea that the more purposeful is the criminal conduct, the more serious is the offense, and, therefore, the more severely it ought to be punished.”  This is an important and affirmable principle.  Nevertheless, the Court, while attempting to affirm the precedent of Tison, overstepped Constitutional bounds by upholding Wisconsin’s hate-crime statute.  In Wisconsin v. Mitchell, Chief Justice Rehnquist misinterpreted the difference between intent and motive and used the Court’s support for punishing the former to allow prosecution of the latter.

In offering a solution to the constitutional dilemma of hate-crime laws, this paper can be used to reinforce the concept that hate crimes should not be tolerated.  Hate crimes are a particularly vile and heinous type of crime and pose a grave harm to our society.  Punishing the speech, thoughts, and expression associated with prejudice, however, may be an even greater threat to the political ideals that make this country’s foundation.  The Constitution does not allow the government to proscribe the thoughts and beliefs of individuals.  As Justice Scalia wrote in the R.A.V. v. St. Paul decision of the Court: 

One must wholeheartedly agree with the Minnesota Supreme Court that it is the responsibility, even the obligation, of diverse communities to confront [hate crimes] in whatever form they appear, but the manner of that confrontation cannot consist of selective limitations on speech (at 392).
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� Wisconsin v. Mitchell, 508 U.S. 476 (1993).


� In 1978, California was the first state to pass ‘hate-crime’ legislation (Grattet et al., 289).
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� See D.C. Code § 22-3701 and Fla. Stat. § 775.085.


� Hate-crime is also known as “hate-motivated crime,” “bias-motivated crime,” and “discrimination crime.”  For purposes of this paper, the term “hate-crime” will generally encompass each of these terms.


� The U.S. Supreme Court effectively deemed “substantive” hate-crime statutes unconstitutional in its R.A.V. decision, and this paper will not directly address the constitutionality of civil rights statutes or hate-crime reporting statutes.


� See D.C. Code § 22-3701 and 720 ILCS 5/12-7.1.
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� Participants at a Ku Klux Klan rally burned a cross in an open, but private field.  Two other defendants, in an unrelated incident, attempted to burn a cross on the lawn of a black neighbor.  All three were convicted under the cross-burning statute.


� The Court did invalidate the second part of the law which stated that any such burning was to be “prima facie evidence of an intent to intimidate a person or group.”  The Court held that this provision created an unacceptable risk of suppression of ideas because it “permitted the arrest, prosecution, and conviction of a person based solely on the fact of the cross burning itself.”


� In Chaplinsky v. New Hampshire, 315 U.S. 568 (1942), the court established that certain ‘fighting words’ could be proscribed.  In that case, the Court established, “There are certain well-defined and narrowly limited classes of speech, the prevention and punishment of which have never been thought to raise any Constitutional problem.  These include…those which by their very utterance inflict injury or tend to incite an immediate breach of the peace” (at 571-72).  However, according to James Jacobs and Kimberly Potter, “Since Chaplinsky, the Supreme Court has never sustained a conviction under the fighting words doctrine…. This pattern has led constitutional scholars to doubt the continuing validity of the fighting words doctrine” (113).


� Some proponents of hate-crime legislation may argue that it does not matter why a criminal attacks a member of a protected class, but the act should be criminalized simply because the victim was the member of a protected class.  This element of hate-crime legislation has been challenged using the Fourteenth Amendment’s guarantee of equal protection. For purposes of this paper, however, the distinction between a victim’s actuarial and symbolic status is used to underscore the problem with criminalizing motivations such as hate.
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� See: U.S. v. Schwimmer, 279 U.S. 644, 654-55 (Justice Holmes, Dissenting): “If there is any principle of the Constitution that more imperatively calls for attachment than any other it is the principle of free thought – not free thought for those who agree with us, but freedom for the thought we hate;” Abood v. Detroit Board of Education, 431 U.S. 209, 234-35: “At the heart of the First Amendment is the notion that an individual should be free to believe as he will;” and Texas v. Johnson 491 U.S. 397, 403: “The First Amendment literally forbids the abridgement of “speech,” but we have long recognized that its protection does not end at the spoken or written word.”  
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� The Court set a precedent in Brandenburg v. Ohio, 395 U.S. 444 (1969), that while a court can punish criminal actions incited by speech, a court cannot punish the speech itself because this would be punishing protected expression.  Brandenburg, a leader of a Ku Klux Klan rally, was convicted under an Ohio law that made it illegal to advocate “crime, sabotage, violence, or unlawful methods of terrorism as a means of accomplishing industrial or political reform” (Brandenburg at 444).  The Supreme Court held the Ohio law facially unconstitutional, but it established that speech can be prohibited if (1) it is “directed at inciting or producing imminent lawless action” and (2) it is “likely to incite or produce such action” (at 447).


� See Ohio Stat. § 2929.04: Capital punishment may be imposed in Ohio for aggravated murder and any of the following reasons: assassinating a leading public official; for escaping apprehension; killing a law enforcement officer; in conjunction with a kidnapping or rape; killing a child under the age of 13; or in conjunction with committing terrorism.


� See note 9.


� The U.S. Supreme Court said that both the Ohio and Wisconsin Supreme Courts had misinterpreted R.A.V.


� West’s Encyclopedia of American Law defines a ‘Chilling Effect’ as “any practice or law that has the effect of seriously dissuading the exercise of a constitutional right, such as freedom of speech” (370).  The constitutional concern is that the uncertainty or overbreadth of a law will cause potential speakers to censor speech that would be otherwise understood as protected by the First and Fourteenth Amendments (Karts 354).  The U.S. Supreme Court ruled in Whitney v. California that “[S]ilence coerced by law [is] the argument of force in its worst form,” and is thus constitutionally forbidden (Whiteney v. California, 274 U.S. 357, 375-76, (1927) J. Brandeis, concurring and Post 142).
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